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Introduction


We would like to launch the seventh edition of European Environmental Law Newsletter. Polish resource person - Paulina Palka under the supervision of Magdalena Bar has prepared this edition.

 We are still doing our best to make European environmental law easy and effective tool to achieve success in our goals and to “upgrade” the list of changes in environmental matters.

During the preparation of this newsletter we have used the information contained on the websites listed below: 

· http://europa.eu.int/eur- lex/en/index.html (Eur- Lex) 
· http://europa.eu.int/comm/environment/index_en.htm

HYPERLINK "http://europa.eu.int/comm/environment/index_en.htm" \n _blank
 (European Commission- DG Environment)
· http://www.eel.nl/ (European Environmental Law Homepage)

· http://curia.eu.int/en/index.htm 

HYPERLINK "http://curia.eu.int/en/index.htm" \n _blank
(European Court of Justice)
· http://europa.eu.int/prelex/rech_suivi_legis.cfm?CL=en
(Pre-Lex)

· http://wwwdb.europarl.eu.int/dors/oeil/en/default.htm (European Parliament- Legislative Observatory)
· www.europarl.eu.int/committees/envi_home.htm (European Parliament-The Environment, Public Health and Food Safety Committee)

· www.eea.eu.int/ (European Environmental Agency)

· http://europa.eu.int/comm/lisbon_strategy/index_en.html
(European Commission - Lisbon Strategy)

· http://europa.eu.int/rapid/searchResultAction.do?search=OK&query=environment&username=PROF&advanced=0&hits=50&guiLanguage=en
(European Commission – Press Room)

· http://www.unece.org/env/pp/news.htm
(United Nation Economic Commission for Europe - the Aarhus Convention website)

I. Horizontal issues

1. Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee: The European Environment & Health Action Plan 2004-2010 (in preparation)

· reference:COM(2004)416

· stage reached: 23-02-2005 EP resolution 

· comments: 

The plan would develop an EU system integrating information on the state  of the environment, the ecosystem and human health. It identifies 13 actions, which include initiatives on how to better understand the environment-health link and establish how environmental exposure  leads to epidemiological effects. It also focuses on research activities, for instance on asthma/allergy, neuro-developmental disorders, cancers and endocrine disrupting  effects. It calls for awareness-raising on risks affecting the citizen, and training of professionals in environment and health issues. It also looks at the feasibility of human biomonitoring at European level, i.e. monitoring of blood, urine or hair samples  to measure exposure  to environmental pollutants.

The plan focuses on:

·  better understanding the environment-health link and establishing how environmental exposure leads to epidemiological effects. Measures include monitoring of health indicators, the environment and the different routes through which people are exposed.

·  strengthening European research activities, including the four priority diseases identified: asthma/allergy, neuro-developmental disorders, cancers and endocrine disrupting effects . It will also address emerging issues such as the effect of climate change on health 

· drawing conclusions from the improved information allowing us to review and adjust risk reduction policy, and improve communication. 

Information from the website: 

http://europa.eu.int/prelex/detail_dossier_real.cfm?CL=en&DosId=191336

(Pre-Lex)

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/728&format=HTML&aged=0&language=EN&guiLanguage=en

(European Commission – Press Room)

2. New ratification of the Aarhus Convention 

Austria and the European Community deposited their instruments of ratification on 17 January 2005 and 17 February respectively, which brings the number of Parties to the Convention to 34
Information from the website:

http://www.unece.org/env/pp/news.htm

(United Nation Economic Commission for Europe - the Aarhus Convention website)

II. Air quality 

1.Emissions trading: Commission decides on Polish allocation plan

Brussels, 8 March 2005

The European Commission  took a decision on Poland’s national allocation plan for CO2 emission allowances under the EU emissions trading scheme, which will reduce the total volume of allowances by 141.3 million tonnes (16.5%) for the period 2005-2007. With more than 1,100 installations in Poland covered by the trading scheme, the Polish plan is the largest among the new Member States and one of the four largest in the EU. The EU emissions trading scheme ensures that greenhouse gas emissions from the energy and industry sectors are cut at least cost to the economy.

The Polish allocation plan

The Polish allocation plan covers 1,166 installations. The Commission has accepted a total allowance volume of 717.3 million tonnes for the 2005-2007 trading period. This is a reduction of 141.3 million tonnes, or 16.5%, below the volume originally proposed by the Polish authorities. The Commission found that the Polish allocation plan exceeds projected emissions and that it contravenes several criteria of the Emissions Trading Directive, including on ex-post adjustments. All companies listed in the Polish plan qualify for trading, but they will be able to start doing so only once Poland has reduced the total number of allowances and amended the allocation plans as requested by the Commission. 

The Polish allocation plan was accepted on the following conditions:

·  the total volume of allocations is reduced by 47.1 million tonnes per year; 

·  no special reserves are set aside; 

·  no provisions are included for ex-post adjustments of the quantity allocated to installations, including for new entrants; 

·  information is provided on the manner in which new entrants will be able to begin participating in the trading scheme.

The Polish authorities have requested to exempt 221 small installations in the buildings material sector from the scheme. They estimate that such installations would account for less than 0.2 percent of the emissions covered by the present Polish national allocation plan.

Background

The Emission Trading Scheme (ETS) is a cornerstone in the fight against climate change. It is the first international trading system for CO2 emissions in the world. It covers some 12.000 installations representing close to half of Europe’s emissions of CO2. 

The aim is to help EU Member States achieve compliance with their commitments under the Kyoto Protocol. Emissions trading does not imply new environmental targets, but allows for cheaper compliance with existing targets under the Kyoto Protocol. Letting participating companies buy or sell emission allowances means that the targets can be achieved at least cost. If the Emissions Trading Scheme had not been adopted, other – more costly – measures would have had to be implemented.

National Allocation Plans 

The National Allocation Plans (NAP) determine the total quantity of CO2 emissions that Member States will grant to their companies, which can then be sold or bought by the companies themselves. This means each Member State must ex-ante decide how many allowances to allocate in total for the first trading period 2005 to 2007 and how many each plant covered by the Emissions Trading Scheme will receive. The idea is that Member States limit CO2 emissions from the energy and industrial sectors through the allocation of allowances, thereby creating scarcity, so that a functioning market can develop later and overall emissions are then really reduced.

Each Member State had to prepare and publish a NAP by 31 March 2004 (1 May 2004 for the 10 new Member States). 

Commission assessment

The assessment of the allocation plans is based on the 11 common criteria in Annex III to the Directive on Emission Trading. The first criterion provides that the proposed total quantity of allowances must be in line with a Member State’s Kyoto target. This means that a Member State should make sure that the allocations that they grant their plants will allow it to meet its Kyoto target. 

Of course, the Member State can and should also take other measures. Other sectors also generate greenhouse gas emissions: in the EU, transport is responsible for 21% of EU greenhouse gas emissions, households and small businesses for 17% and agriculture for 10%. So, Member States can and should also take measures to reduce emissions in these sectors. In addition, Member States can plan to purchase emission credits through Kyoto's flexible project-based instruments Clean Development Mechanism (CDM) and Joint Implementation (JI) and international emissions trading under the Kyoto Protocol. CDM and JI allow governments to implement emission-reduction projects abroad and count the achieved reductions against their own Kyoto targets. JI projects can be undertaken in other industrialised countries with Kyoto targets, while CDM projects can be hosted by developing countries, which under the Protocol have no targets. 

All these measures and their projected results must be mentioned in the allocation plans. Under criterion 1 the Commission assesses whether the emission levels of the industries that participate in Emission Trading, alongside these other measures, will enable the Member State to meet its Kyoto targets. As only the combined effect of different policies and measures will allow Member States to achieve their targets, the Directive speaks of the “path” to Kyoto. A number of criteria also ask Member States to assess emissions developments and potentials for reductions in all sectors.

In addition, there are criteria that seek to ensure non-discrimination between companies and between the different sectors as well as compliance with the EU's competition and state aid rules. Other criteria relate to provisions in the plan for new entrants, the accommodation of early reduction efforts and clean technology.

The Commission published guidance on the implementation of these allocation criteria in early January 2004. If the Commission finds that a plan is not in line with the criteria and the EU Treaty it can, in part or in full, reject it. If the Commission has not rejected any aspect of its plan, the Member State can proceed to take a final allocation decision. The Commission's decision has to be taken within three months from the date a Member State notifies a national allocation plan to the Commission. 

On 7 July 2004, the Commission concluded the assessment of a first set of eight plans. It accepted five plans unconditionally (Denmark, Ireland, the Netherlands, Slovenia, Sweden), and partially rejected the other three - those of Austria, Germany and the UK. 

On 20 October 2004, the Commission concluded the assessment of a second set of eight plans. It accepted 6 plans unconditionally (Belgium, Estonia, Latvia, Luxembourg the Slovak Republic and Portugal), and conditionally approved the other 2 - those of Finland and France. 

Late December 2004, the Commission concluded the assessment of a third set of five plans. It accepted four plans unconditionally (Cyprus, Hungary, Lithuania and Malta), and conditionally approved the Spanish plan. With the Commission’s decision on the Polish plan 8 March, this brings the number of assessed plans to 22.

In each case of conditional approvals, the Commission indicated the steps that need to be taken by the Member State to make the plan fully acceptable.

The assessment of the plans of the Czech Republic, Italy and Greece is underway and will be concluded as soon as possible in 2005. The decisions taken so far have created a stable and predictable environment, as the Commission will apply the same approach and principles to the assessment of further plans. 

So far the Commission have identified problems in three areas of general importance: 

· if the allocation chosen by a Member State for the 2005-2007 trading period jeopardises the achievement of its Kyoto target (excessive allocation) 

· if the volume of allowances for the 2005-2007 trading period is inconsistent with assessment of progress towards the Kyoto target, i.e. the allocation exceeds projected emissions 

· if a Member State intends to make so-called “ex-post adjustments” to allocations. This means that the Member States plans to intervene in the market after the allocation is done, and redistribute the issued allowances among the participating companies during the 2005-2007 trading period.

Excessive allocation can result from various cases: 

Firstly, where a Member State does not reason how the Kyoto target in 2008-2012 would be respected, but left a gap to be closed with measures to be defined later.

Secondly, where a Member State states the intention to purchase Kyoto credits, but does not demonstrate credible and reliable steps to realise these purchases. 

Thirdly, where a Member State bases its plan on projections (including economic and emission growth rates) that are inconsistent and exaggerated compared to official growth forecasts by the Member State itself or other impartial sources.

Ex-post adjustments are incompatible with the legal framework and represent interventions that disrupt the market and create uncertainty for companies. For example, if a company faces the possibility that the government may take away allowances after it has reduced its emissions, it will hesitate to do so. 

And if companies think they can receive additional allowances for free from their governments, they will pursue this route rather than turn to the market and buy allowances.

Rejection of a national allocation plan

A rejection of a national allocation plan means that the Member State may not proceed to implement the plan as it stands, i.e. may not allocate the number of allowances proposed. The Commission must give reasons in any rejection decision. These reasons will give guidance to the Member State on how to make the plan compatible with the allocation criteria. 

If the Member States whose plans were partially rejected implement the proposed changes they will not have to submit their plans to the Commission a second time, but automatically qualify for emissions trading.

Approval of a national allocation plan

After the approval of the Commission a Member State has to proceed to take a final allocation decision at national level. Before doing so, it can make changes to the number of allowances for individual plants as a result of improved data, e.g. if historic emissions data are used for a plant-level allocation formula. A Member State may, however, under no circumstance increase the total number of allowances it intends to put into circulation.

Once the final allocation decision at national level has been taken and the final plan is published no more changes whatsoever to the number of allowances in total or per plant can be made. The final allocation decision concludes the allocation process and opens formally the market for allowances in the Member State.

It is in the interests of all Member States to have a cleared plan. Not having a national allocation plan accepted by the Commission means that the industry of that Member State would be able to access the EU-wide allowance market only with a delay, even though the targets under the Kyoto Protocol and the burden sharing agreement need to be met.

Furthermore, companies covered by the Emissions Trading Scheme need to record and report their CO2 emissions as of January 2005. They also need to deliver for the first time in April 2006 a sufficient number of allowances to cover emissions during 2005. If a company delivers no allowances – or not enough allowances - a sanction of €40 per non-delivered allowance will be imposed by the Member State. 

Member States will have to issue allowances by the end of February each year in accordance with the final allocation decisions, operate the national registry, collect verified emissions data and make sure that a sufficient number of allowances is surrendered by each company. Each Member State will also have to produce a regular annual report to the Commission.

The Commission will operate the European hub of the registry system, and prepare an annual report on the basis of Member States reports. It will follow the performance and review the experience with the EU Emissions Trading Scheme closely. In accordance with the Directive, the Commission present a report to Council and Parliament by 30 June 2006. In preparation of this report the Commission will seek input from stakeholders.

Information from the websites:

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/269&format=HTML&aged=0&language=EN&guiLanguage=en

(European Commission – Press Room)

http://europa.eu.int/rapid/pressReleasesAction.do?reference=MEMO/05/84&format=HTML&aged=0&language=EN&guiLanguage=en

(European Commission – Press Room)

III. Chemicals and genetically modified organisms

1.Proposal for a Regulation of the European Parliament and of the Council concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals (Reach), establishing a European Chemicals Agency and amending Directive 1999/45/EC and Regulation (EC) {on Persistent Organic Pollutants}(in preparation).

· reference:COM (2003) 644 - 1, 2003/0256/COD
· stage reached: 23-02-2005 Committee of Regions pinion 

Information from the website:

http://europa.eu.int/prelex/detail_dossier_real.cfm?CL=en&DosId=186450

(Pre-Lex)

2.Proposal for a Council Decision amending Directive 2002/95/EC of the European Parliament and of the Council for the purposes of establishing the maximum concentration values for certain hazardous substances in electrical and electronic equipment (in preparation).

· reference: COM (2004) 606

· stage reached: 25-02-2005 Transmission to EP

· comments:

Under the directive, as from 1 July 2006, new electrical and electronic equipment placed on the market should not contain lead, mercury, cadmium, hexavalent chromium, polybrominated biphenyls or polybrominated diphenyl ethers. The Commission's proposal for a decision sets out maximum concentration values up to which the presence of these substances in specific materials and components of electrical and electronic equipment will be tolerated.
Information from the website:

http://europa.eu.int/abc/doc/off/bull/en/200409/p104017.htm

(Pre-Lex)

http://europa.eu.int/prelex/detail_dossier_real.cfm?CL=en&DosId=191741

(Pre-Lex)
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