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Introduction 


We would like to launch the sixth edition of European Environmental Law Newsletter. Polish resource person - Paulina Palka under the supervision of Magdalena Bar has prepared this edition.

 We are still doing our best to make European environmental law easy and effective tool to achieve success in our goals and to “upgrade” the list of changes in environmental matters.

During the preparation of this newsletter we have used the information contained on the websites listed below: 

· http://europa.eu.int/eur- lex/en/index.html (Eur- Lex) 
· http://europa.eu.int/comm/environment/index_en.htm

HYPERLINK "http://europa.eu.int/comm/environment/index_en.htm" \n _blank
 (European Commission- DG Environment)
· http://www.eel.nl/ (European Environmental Law Homepage)

· http://curia.eu.int/en/index.htm 

HYPERLINK "http://curia.eu.int/en/index.htm" \n _blank
(European Court of Justice)
· http://europa.eu.int/prelex/rech_suivi_legis.cfm?CL=en

HYPERLINK "http://europa.eu.int/prelex/rech_suivi_legis.cfm?CL=en(European"
(Pre-Lex)

· http://wwwdb.europarl.eu.int/dors/oeil/en/default.htm (European Parliament- Legislative Observatory)
· www.europarl.eu.int/committees/envi_home.htm (European Parliament-The Environment, Public Health and Food Safety Committee)

· www.eea.eu.int/ (European Environmental Agency)

· http://europa.eu.int/comm/lisbon_strategy/index_en.html
(European Commission - Lisbon Strategy)

· http://europa.eu.int/rapid/searchResultAction.do?search=OK&query=environment&username=PROF&advanced=0&hits=50&guiLanguage=en
(European Commission – Press Room)

I. Horizontal issues

1. France: Commission pursues legal action for failures to respect six environment rulings of the European Court of Justice. 

Brussels, 12 January 2005

The European Commission has decided to pursue legal action against France in six separate cases where France has failed to comply with judgments of the European Court of Justice. These cases concern EU laws on nature conservation, public access to environmental information, water protection, waste and genetically modified micro-organisms. France could face fines if it fails to bring its laws and practices into line. 

Article 228 of the Treaty gives the Commission power to act against a Member State that does not comply with a previous judgment of the European Court of Justice,  by issuing a first written warning (“Letter of Formal Notice”) and then a second and final written warning (“Reasoned Opinion”). The article then allows the Commission to ask the Court to impose a financial penalty on the Member State concerned.

The Commission has sent France final written warnings (‘Reasoned Opinions’) for non-execution of three rulings by the European Court of Justice. 

The first concerns important nature sites. On 11 September 2001, the Court found that France had not put forward enough sites for the protection of species and habitats mentioned in the EU’s Habitats Directive (case C-220/99). The second warning also concerns important nature sites. On 26 November 2002, the Court found that France had designated an insufficient number of sites for the conservation of wild birds under the EU Wild Birds Directive (Case C-202/01). 

The third concerns citizens’ access to environmental information. On 26 June 2003 (case C-233/00), the Court identified several shortcomings in the French national legislation related to the EU’s Access to Environmental Information Directive ( Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information on the environment - now replaced by Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information and repealing Council Directive 90/313/EEC - see below.) 

Information from the website: 

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/29

2. Environmental information: New directive giving the public better access takes effect

Brussels, 14 February 2005.

New rules giving the European public better access to environmental information become binding for all European Union Member States today. The new directive strengthens the existing EU rules in this area, aligning them with the environmental information requirements of the 1998 Aarhus Convention. 

The new directive on public access to environmental information (Directive 2003/4/EC) replaces an earlier directive dating from 1990 (Directive 90/313/EEC). It provides that every natural or legal person, regardless of citizenship, nationality or residence, has a right of access to environmental information held or produced by public authorities.

Information from the website:

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/173&format=HTML&aged=0&language=EN&guiLanguage=en

II. Air quality 

1. Climate change: Commission hails entry into force of the Kyoto Protocol

Brussels, 16 February 2005.

Since it was agreed in 1997, the Kyoto Protocol has been ratified by 140 countries plus the European Community. Its entry into force comes 90 days after Russia handed its ratification to the United Nations on 18 November. 

Information from the website:

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/187&format=HTML&aged=0&language=EN&guiLanguage=en

2.Commission Decision of 31 January 2005 determining a mechanism for the allocation of quotas to producers and importers of hydrochlorofluorocarbons for the years 2003 to 2009 according to Regulation (EC) No 2037/2000 of the European Parliament and of the Council.(in force)

Published in: OJL 33 05/02/2005 p.65

Information from the website:

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/oj/2005/l_033/l_03320050205en00650070.pdf

3. Directive 2004/107/EC of the European Parliament and of the Council of 15 December 2004 relating to arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air (in force).

Published in: OJL 23 26/01/2005 p.3

The objectives of this Directive shall be to:

- establish a target value for the concentration of arsenic, cadmium, nickel and benzo(a)pyrene in ambient air so as to avoid, prevent or reduce harmful effects of arsenic, cadmium, nickel and polycyclic aromatic hydrocarbons on human health and the environment as a whole;

- ensure, with respect to arsenic, cadmium, nickel and polycyclic aromatic hydrocarbons, that ambient air quality is maintained where it is good and that it is improved in other cases;

- determine common methods and criteria for the assessment of concentrations of arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air as well as

of the deposition of arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons;

- ensure that adequate information on concentrations of arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons in ambient air as well as on the deposition of arsenic, cadmium, mercury, nickel and polycyclic aromatic hydrocarbons is obtained and ensure that it is made available to the public.

Information from the website:

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/oj/2005/l_023/l_02320050126en00030016.pdf

III. Water protection

1. Proposal for a directive of the European Parliament and of the Council concerning the quality of bathing water (in preparation)

· reference:  COM(2002) 581 final

· stage reached: 04.01.2005 - Communication from the Commission to the European Parliament concerning common position of the Council on the adoption of a European Parliament and Council Directive concerning the quality of bathing waters

· comments: 

Commission assessment of common position.

This proposal has been discussed under three Presidencies and the major impediment to achieving agreement has always been the stringency of the water quality standards. A significant number of Member States were concerned that the Commission's original proposal was unrealistic and that benefits in terms of improvements to public health would have been disproportionate to the costs.

The Commission would clearly have preferred to maintain the quality standards set out in its original proposal. However, the Commission is also anxious to ensure that the original Directive 76/160/EWG from 1976 is updated to:
- bring in more effective approaches to the management of bathing issues;

-better provisions for providing information to the public and improve monitoring regimes focused on the real health risks.

The Commission considers that the common position represents a significant improvement on the arrangements under the existing directive and can therefore support it. The Commission recognizes that there are outstanding concerns relating to the level of protection afforded by the new standards, particularly in freshwaters and is committed to address these concerns as part of a shared cost action under the 6thFramework Programme.

Commission Declaration

The Commission’s initial proposal provided for mandatory water quality standards which were stricter than those in the text agreed by the Council. However, the Commission also recognizes that the current directive, adopted in 1976, is in urgent need of updating and it can therefore accept the Presidency text as overall it represents a significant improvement on the existing arrangements. The Commission considers that epidemiological and other scientific studies would further improve our understanding of the health risks associated with bathing, especially in relation to freshwaters. Accordingly, the Commission will undertake a scientific investigation the results of which will be available by 2008. If this scientific study gives rise to any concerns regarding the proposed standards, the Commission will bring forward, if appropriate, the necessary proposals.

Information from the websites: 

http://europa.eu.int/prelex/detail_dossier_real.cfm?CL=en&DosId=177231

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/com/2004/com2004_0846en01

IV. Nature protection 

1. Commission Decision of 13 January 2005 adopting, pursuant to Council Directive 92/43/EEC, the list of sites of Community importance for the Boreal biogeographical region (in force)

Published in: OJL 40 11/02/2005 p.1

The Boreal list just adopted covers sites in parts of the territory of two Member States, Finland and Sweden. 

Information from the website: 

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/52

2. Commission Decision of 7 December 2004 adopting, pursuant to Council Directive 92/43/EEC, the list of sites of Community importance for the Continental biogeographical region (in force).

Published in: OJL382 28/12/2004 p. 1 

Information from the website:

http://europa.eu.int/eur-lex/lex/LexUriServ/site/en/oj/2004/l_382/l_38220041228en00010189.pdf

3. Commission Decision of 7 December 2004 adopting, pursuant to Council Directive 92/43/EEC, the list of sites of Community importance for the Atlantic biogeographical region (in force).

Published in: OJL 387 29/12/2004 p. 1

The Atlantic and the Continental lists

The Atlantic and Continental lists just adopted cover sites in 12 Member States. The entire territory of Luxembourg and large parts of Germany, France, Belgium, Austria, Denmark, Italy and Sweden are included in the Continental list of sites. The Netherlands, the UK, Ireland, the Western part of France, as well as parts of Belgium (mainly Flanders), Germany, Portugal and Denmark are included in the Atlantic list of protected sites. 

Natura 2000 network

The Natura 2000 network is set up under the EU’s Habitats Directive to safeguard Europe’s most important wildlife areas and species. Being part of Natura 2000 means that the selected areas benefit from increased protection as set out in the Directive. Member states must take all the necessary measures to guarantee their conservation and avoid their deterioration. Not all economic activity in the sites is excluded, but Member States must ensure that such activities are carried out in a way which is compatible with the conservation of the habitats and species living there. 

The lists of sites foreseen in the Habitats Directive are divided in seven bio-geographic regions (Pannonian, Boreal, Continental, Atlantic, Alpine, Macaronesian and Mediterranean) within the territory of the Union. The first list for the Macaronesian region  was agreed in December 2001. The second list was adopted in December 2003 for the Alpine region.

Some new Member States are partly situated in the Continental region and have therefore started sending their site proposals to the Commission. The Commission will at a later stage decide the sites to be included in Natura 2000 in the new member states. All the necessary information needs to be collected and an in-depth scientific evaluation of the site proposals from these Member States has to be made before the final lists can be adopted.


Information from the websites: 

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/1449&format=HTML&aged=0&language=EN&guiLanguage=en

http://europa.eu.int/comm/environment/nature/nature_conservation/natura_2000_network/biogeographic_regions/atlantic/index_en.htm

http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/04/1449&format=HTML&aged=0&language=EN&guiLanguage=en

http://europa.eu.int/rapid/pressReleasesAction.do?reference=MEMO/04/291&format=HTML&aged=0&language=EN&guiLanguage=en

V. Case law

1. Case C-15/03

Judgment of the Court (Second Chamber), 27 January 2005 

Commission of the European Communities, represented by J. Grunwald and 
M. Konstantinidis, acting as Agents, with an address for service in Luxembourg, 

applicant,

v

Republic of Austria, represented by E. Riedl, M. Hauer and E. Wolfslehner, acting as Agents, with an address for service in Luxembourg, 

defendant

The Court hereby rules: 

Declares that, by failing to adopt the measures necessary to give priority to the processing of waste oils by regeneration where the technical, economic and organisational constraints so allow, the Republic of Austria has failed to fulfil its obligations under Article 3(1) of Council Directive 75/439/EEC of 16 June 1975 on the disposal of waste oils, as amended by Council Directive 87/101/EEC of 22 December 1986; 

Information from the website

http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-15%2F03&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100

2. Case C-92/03

Judgment of the Court (Second Chamber), 27 January 2005 

Commission of the European Communities, represented by A. Caeiros and 
M. Konstantinidis, acting as Agents, with an address for service in Luxembourg, 

applicant,

v

Portuguese Republic, represented by L. Fernandes and M. Lois, acting as Agents, with an address for service in Luxembourg, 

defendant

The Court hereby rules: 

Declares that, by failing to adopt the measures necessary to give priority to the processing of waste oils by regeneration where the technical, economic and organisational constraints so allow, the Portuguese Republic has failed to fulfil its obligations under Article 3(1) of Council Directive 75/439/EEC of 16 June 1975 on the disposal of waste oils, as amended by Council Directive 87/101/EEC of 22 December 1986.

Information from the website:

http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-92%2F03&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100

3. Case 117/03 

Judgment of the Court (Second Chamber), 13 January 2005 

Reference for a preliminary ruling under Article 234 EC from the Consiglio di Stato (Italy), made by order of 17 December 2002, received at the Court on 18 March 2003, in the proceedings 

Società Italiana Dragaggi SpA and Others v Ministero delle Infrastrutture e dei Trasporti,  Regione Autonoma del Friuli Venezia Giulia, 

The Court rules as follows: 

On a proper construction of Article 4(5) of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, the protective measures prescribed in Article 6(2), (3) and (4) of that directive are required only as regards sites which, in accordance with the third subparagraph of Article 4(2) of the directive, are on the list of sites selected as sites of Community importance adopted by the Commission of the European Communities in accordance with the procedure laid down in Article 21 of the directive. 

In the case of sites eligible for identification as sites of Community importance which are included in the national lists transmitted to the Commission and, in particular, sites hosting priority natural habitat types or priority species, the Member States are, by virtue of Directive 92/43, required to take protective measures that are appropriate, from the point of view of the directive’s conservation objective, for the purpose of safeguarding the relevant ecological interest which those sites have at national level. 

Information from the website:

http://curia.eu.int/jurisp/cgi-bin/form.pl?lang=en&Submit=Submit&alldocs=alldocs&docj=docj&docop=docop&docor=docor&docjo=docjo&numaff=C-117%2F03&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100
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